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July 11, 2003

Ms. Christine Godfrey
Chief, Regulatory Division
New England District, Corps of Engineers
Department of the Army
696 Virginia Road
Concord, Massachusett~ 01 742-2751

Re; Islander East Pipeline Project, Application No.200103091

Dear Ms. Godfrey:

Islander East Pipeline Company, LLC ("Islander East") appreciates your
willingness to meet with us and with representatives of the Federal Enet:gy Regulatory
Commission ("FERC") and the White House Task Force on EJ'\ergy Project Streamlining
("T~sk Force") o~ Thu~sday, July 3, 2003. ~~s.letter follows up 00 .our discussions
dunng that meetmg WIth respect to the defimtion of Ilpurpose which should foml the
basis for the Corps of Enginecr5' ("COE.' s") review of the proposed l$lander East project
(the "Proje<..1").

As you are aware, the FERC authorized the construction of the Project by
orders dated September 19,2002 and January 17,2003.1 The FERC agreed with Islander
East that the purpose and need of the Islander East Projcct is to provide needed gas
supplies via a second crossing of Long I~land Sound in order to promote competition
and enhance security and reliability:

The proposed Islander East project 'Will provide Long Island with
anoLher source of supply, allowing this market to enjoy the benefits
of pipeline-to-pipcline competition for the fir:)t time. More
importantly, ...the proposed Islander East project will provide
much needed seCllrity and reliability by providing a second fadlity
to access supply in the event something happens to either [the
Iroquois or Islander Ea8t] facilities.2

1 Islander East Pipeline Company, LLC., 100 FERC 161,276 (Sept. 19,20021 aff'd, 102 FERC

161,054 Oan.17, 2003).
2 102 FERC at para. 5. As the FERC noted, the coJ1figuration of this project has been
dictated ~ the market being served. See id. at para 61.
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Islander East understands that thc COB, for purposes of evaluating the Islander East
Project and alternatives to it, needs to identify the Project's "basic" or 'Ioverall"
purpose. Islander East respectfully submits that in so doing the COE should take into
consideration the quoted definition of the Project's purpose and need, which Islander
East has rE oeatedly identified as the Project purpose in it.,\ various submissions to the
COE,3 for :ne following reasons.

First, COE recognition o.f this definition of the Project's purpose and need
would be consjsteT\t with Executive Orders issued by President Bush in May 2001 and
May 2003, which direct executive agencies to "take appropriate actions, to the extent
consistent wit!\ applicable law, to expedite" projects which incrcasc thc transmission of
energy, and particularly those that "wj]1 strengthen p~peline safety".4

Second, COE ackJ'lowJedgement of the definition accepted by FERC would
also be consistent with the InterAgency Agreement' which reinforces FERC's traditional
role as the lead agency in evaluating illterstate natural gas infrastructure projects such
as Islander East and encourages ii coordination of the processes through which [the

agencie5'] environmental. ..review responsibilities under [NEP A,l and other related
statutes are met" in connection with such projects. Among other things, the Agreement
~'Pecifica11y contemplates that the signatory agencies will proceed cooperatively in the
developn'\ent of altemative routes and actiuns.6

Thrd, COE consideration of the FERC-accepted purpose and need of tile
Projcct would recognize the comprehensive regulatory aJ\d environmental revjew of the
Project undertaken by FERC and would thcrcfore be supported by the COE regulations

! See Letter from Islander gast to Ms. Cori M. Rose dated July 1, 2002 (the benefits 0£ a
new, separate transmission line across Long Island Sound "were a driving force behind
the proposal to build and operate the Islander East Pipeljne and thus are a stated
objective of Island[erJ East that cannot be matched by the Iroquois ELI Project, which
relies on Iroquois's single line delivery system"); Letter from Islander East to Ms. Cori
Ro~ dated October 11,,2002 ("the ELI System Alternative is clearly not available, it is
not practicable, nor is jt capable of adequately fulfilling an elemental purpose of the
Is1ander East Project; it cannot provide the operational and security of supply benefits

of a separate natural gas pipeline crossing").
4 Executive Order 13212 of May 18,2001, § 1,66 Fed. Reg. 28357 (2001); Executive Order
13302 of May 15, 2003, § 1, 66 Fed. Reg. 27429 (2003).
~ Interagency Agreement on Ea-rly Coordination of Required Environmental and
Historic Preservation Reviews Conducted In Conjunction with the Issuance of
Authorizations to Construct and Operate Interstate Natural Gas Pipelines Certificatcd
by the Federal Energy Regulatory Commission (M~y 2002).

6 See id. a~ 4-6.
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which discourage duplicative environmental revicws.7 Islander East also believes that
COE cooperation with FERC on this matter i,., supported by the Task Force.

:FO11rth, COE adoption of the FERC and applicant-defined Project purpose of
providing .a second, independent pipeline crossing is consistent with, i f not required by,
COE T~guJation5 a11d applicable caselaw! as discussed below.

Islander East submits that the Project, as approved and routed by FERC,
satisfies the COB's "LEDPA, " or least environmentally damaging practicable

altemativel test. This is because all of the alternatives whiclt have been identified to
date either (i) involve greater environmental impacts than the proposed Project or (ii)
caIUlOt m~ the Project purpose of increasing the reliability of natural gas dehvery
service by installing a separate natural gas pipeline across Long Island Sound. The
FERC oonclusively found that all altematives, with the possib1e exception of those
based on .the existing Iroquois facilities (including the so-called ELI Project), were
environm~tally inferior to the Project. With respe(.'t to tl1e Iroquois-based alternatives,
the FERC determined specifically that the Project "will provide much-needed
competition and reliability that the ELI System Alternative and Iroquois' ELI Project
cannot;"8 that the lroquois-based alternatives do "not meet the pipeline goals of
providing flexibility and retiability;"9 and that "an alternative similar to the ELI System
Alternative that would use the existing Iroquois' facility CaIU\Ot accornplish[J the policy
goals satisfied.by a second pipeline similar to the proposed Islander East Project."10

This ilnalysis is consistent with the COE's regulations, which define
"practicable" to mean "available and capable of being doIle aftcr taking into
consideration cost, existing technology , and logisticS, in light of overall project purposes."]]
Islander East respectfully submits that, if the COB takes into account FERC's
determination that there are no ~vironmentany preferable aItematives which can meet
the Islander East Project purpoSC 0£ enhancing supply availability , reliability and
competition, it will also conclude that there are no "practicable" environmentally
superior alternatives to the l>roject, and that therefore the Project, as routed by FERC, is
the least environmentally damaging practicable altemative,.and should be promptly
permitte4.JZ

733 C.F.R. §320.1(a)(3) (COE policy is to "avoid w'U1ecessary regulatory controls. ..over
activitiesl. ..which are adequately regulated by another agency").
a 102 FE~C 161,054 at para. 55.

9 Id. at p~Ta. 60.

10 Id. at phra. 102.

1140 C.F.R. §230.10(a)(3) (emphasis added).
u Islander East takes this opportunity to note that it di~agrees with the COE's
conclusion that the Project is not a water-dependent activity, because so long as it is
recognized that a purpose of the Project i~ to transport natural gas via a second pipeline
tu Long Island, it is clear that a Long Island Sound crossing is required. However,
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This analysis is also consistent with. if not compelled, by applicable caselaw.
In Stewart v. Pott5,13 the court reviewed the COB's evaluation of a proposal to construct
an in-city munidpaJ golf course. Holding that the COE had properly refused to
consider alternatives outside the city limits, the court explained that the COE
regulatiol'jS "were adopted with the idea that it is 'implicit that, to be pra.cticablc, an
alternative must be capable of achieving the best purpose 0£ the proposed activity."'14
The court stated iliat, so long as the applicant's purpose is "legitimate," "'it would be
bizarre if t!he Corps were to ignore the purpose for which the applicant seeks a permit
and to substitutc a purpose it deems more suitable."'l~ 111e court went on to explain
that "not only is it pern1issible for the Corps to consider the applicant's purpose in
considering practicable alternatives, the Corps has an affirmative duty to accord weight
to the objectives of the applicant."16

A case even more simila.r to the Islander East situation is that of Water Works
& Sewer Board v. Dep't of the Army,17 in which fue City of Birmingham had applied for a
COE permit to construct a water intake structure. The COE had declined to consider an
altemativ~ which would have required the City to continue to purchase water from a
local wa~ company on the basis that the overall project purpose was to provide an
"indepen~ent" water supply system and an "independent" supply source. The court
affirmed ti\at COB's finding that the water purchase option II does not meet the overall

project purpose and is therefore not considered to be practicable."18 It is equal~y clear
here that J;>ecause alternatives based on the Iroquois system do not meet the project
purpose qf providing an indcpendent system and supply source, they do not meet the.
purpose ~ the I~lC1nder East Project and are therefore not practicable.

ISimilarly, in Sylvester v. U.S. Army Corps ~f Engineers,"I the court upheld the
COE's dekrmination that a project purpose of building a golf course as part of a resort
foreclosed the consideration of off-site golf course locations. The COE decision had
been chaJtcnged on the grounds tl\at acceptance of the applicant's purpose
impermisFibly skewed the COE's alternatives analysis. The court explained that, while
an applir",nt cannot deMe a purpose which automatically excludes the existence of any

Islander ast does not believe it is necessary to resolve this disagreement in order toreach the clusion that the Project meets the r.EDP A test. .

13996 F. .') pp.668 (S.D. Tex.1998).

14 Id. at 6 (quoting Louisiana Wildlife Fed'n, Inc, v. York, 761 F.2d 1044.. 1048 (5th Cir.

1985». I
IS Id.

16 Id. at 6 -76.

17983 F. pp. 1052 (N.D. Ala. 1997), aff'd 'll)ithout opinion, 162 F.3d 98 (llth Cir. 1998),

cert. denie ,528 U:5. 951 (1999).

IS Id. at 1 77.

19882F.2 407 (9th Cir.1989).
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ot1\er alternalives, the COE was entitled to recognize the applicant's genuine and
legitimate objectives, and therefore had acted appropriately.2° Here, Is]ander East's
genuine and legitimate purpose 0£ providing a second Long Island Sound crossing does
not eliminate all other altematives from consideration, To the contrary, it diminishes
the value or only those alternatives that involve expaX\Sion of an existing Sound
crossing. j~lthough Islander East submits that the other, non-lroquois based
alternatives are all environmentally inferior to the Project (and FERC SO foundt
acknowle< gment of the purpose of a separate pipeline does not foreclose the evaluationof those all:ernatives. .

On the other hand, for the COB to reject the purpose of the Project as defined
by Islander East and confinned by FERC in favor 0£ an alternative based on existing
systems wDUld tmly be bizarre, since jt is clear that sum a project would fail to
II accompl~;h the policy goals" identified by FERC, and therefore would likely not be
certificate< l by that agency .It is hard to thmk of a result which would be more at odds
with our l'lation's current energy policy, the stated goals of interagency coordination
and expedition, and the critical need to enhance natural gas pipeline infrastructure in
the NorthE!ast United States.

t'or all of these rea.~ons and {or those ildditional reasons set forth in our letter
une 24,2003, we urf:;e the COE to take into consideration in its definition of
~s "purpose" the applicant and FERC-defined purpose to deliver natural gas
land via a separate, second pipeline.

to you 0£ I
the Projed
to Long Is'

]We look forward to our continuing discussiol1S with you.
", p

Sincerely,

L.L.C.

Muhlherr, Senior Project Manager

cc:

The Honorable Hillary Clinton
United States Senate
476 Russell Senate Office BuildiJ'\g
Washington, DC 20510

2l1 Id. at 409-10.
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The Honorable Gary Ackerman
U .S. House of Representatives
2243 Raybum House Office Building
Washington, DC 20515

The Honorable Timothy Bishop
u.s. House of Representatives
1133 Longw()rth H()u~e Office RuTlding
Wa.shington, DC 20515

The Honorable Steve Israel
U.S. House of R~pr~5entative5
429 Cannon House Office Building
Washington, DC 20515

The Honorable Peter King
U.S. House of Representatives
436 Cannon House Office Building
Washjngto~ DC 20515

The Honorable Carolyn McCarthy
U .5. House of Representatives
106 Cannon House Office Building
W .lshington, DC 20515

The Honorable Pat Wood III, Chairman
Fcd.c~al Encrgy Rcgulntory Commission
888 FIrSt Sb-eet, N.E-
W ~5hington, D .C. 20426

The i-Ionorable R. L. "Les" BrowT\lee
Under Secretary of the Army (Acting ASACW)
T)ej'artment of the Army
10~ Army Penta~on
W ~shington, DC 20310-0108

I

Mr. George Dunlop
D~uty Assistant Secretary of the Army for Policy and Legislation
Office of Gvil Works, Department of the Army
10$ Army Pentagon
WclShingtonJ DC 20310-0108

I
Ur~tcd States Department of Commerce
N()AA, Office ofGencral Counsel
Attn: Brandon Blum
1~)5 East West Highway
Room 6111 SSMC~
Silver Spring, MD 20910
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NMFS
AnN: Mike Ludwig
21~ Rogers Avenue
Mlltord, CT 06460

US FWS
Attn: Greg MaIUlesto
PO Box 307
O1.arlestown, RI 02813

USEPA
Attn: Mike Marsh
Region 1 .
One Congress Street, STE 1100
Mail code SEE .
Bosto1'\, MA 02114-2023

Thomas C. Dvorsky
Director -Office of Cas ~nd Watcr
Public Service Com.n1ission of the Statc (.)f New York
3 Empire State Plaza
Albany I NY 12223

David D' Alessandro
kelly A. Daly
Morrison & Hecker, L.L.P.
1150 18th Street, N.W ., Suite 800
W.hington, D.C. 20036

,
Mr. Kent Sanders
New York Department of Environmental Conservation
Division 0£ Environmental Permits
4tl1 Floor, 625 Broadway
Al1)any, NY 122233-1750

cn DEP, OUSP
At In: Mr- Pet~r Francis
79 Elm Street
HlJrtford,Cr 06106

Assistant Attorney General
Robert Snook
55 Elm Street
Hartford, CT 06106
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federal Energy Regulatory Commission
Mark Robinson
888 First Street, N .E.
Washington, D.C. 20426

Federal Energy Regulatory Commission
)oaxme Wachholder
888 First Street, N .E.
Washington, D.C. 20426
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